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RECENT CASES 

Banks and Banking — Subrogation of Stockholders to Rights of 
Depositors. — Arthur et al. v. People's Bank of Union et al., 83 S. E. 
(S. C.) 778. — Under an act imposing upon stockholders of a bank an 
individual liability to depositors, held, that stockholders who have dis- 
charged this liability to the depositors, are subrogated to the rights of 
the latter in the distribution of newly discovered assets of the insolvent 
bank, and may participate on an equal footing with creditors. Watts, J., 
dissenting. 

By the doctrine of subrogation persons who have discharged a debt 
for which they were secondarily liable are admitted to the rights of 
the creditors against the primary debtors. Lackawanna Trust & Safe 
Deposit Co. v. Gomeringer, 236 Pa. 179. No contract of suretyship 
is necessary; it is sufficient if one is under compulsion of law, or 
bound by considerations of self-interest, to pay a debt which is, in whole 
or in part, not his own. Dill v. Vondelt, 94 Ind. 590; Wilson v. Wilson, 
6 Idaho 597; Opp v. Ward, 125 Ind. 241. Thus, in the case of two joint 
obligors, both principals, each stands in the relation of surety to the other, 
to the extent of his legal liability over and above his own equitable share 
of the indebtedness. Wilks v. Vaughan, 73 Ark. 174; Sands, Adm'r. v. 
Durham, 99 Va. 263. Under provisions similar to those under construction 
in the principal case, the relation of stockholder to corporation has been 
held to be one of surety or guarantor to principal. In re Humboldt 
Safe-Deposit & Trust Co., 3 Pa. Co. Ct. R. 621. However, the elementary 
rule of law postponing stockholders as such to the general creditors in 
the distribution of assets is a recognition of some degree of proprietary 
identity between corporation and stockholder. Reagan v. Chicago First 
Nat. Bank, 157 Ind. 623. This consideration has led a California court 
to treat the individual liability of stockholders imposed by law as primary, 
and therefore to deny the right of subrogation. Sacramento Bank v. 
Pacific Bank, 124 Cal. 147. The same result was reached in New York, 
under a statute since repealed. Hollister v. Hollister Bank, 41 N. Y. 245. 
An analogy drawn from the relation of partner toward the firm debts 
lends some support to this view. Bailey v. Bromfield, 8 Harris (Pa.) 41. 
Authorities directly in point are meagre, but a few unqualifiedly sustain 
the principal case. Appeal of Craig, 92 Pa. St. 396; see City Bank of 
Macon v. Crossland, 65 Ga. 734. This conclusion can hardly be escaped, 
if we grant, what seems to be the more prevalent and reasonable view, that 
the statute in question is designed to create a compulsory suretyship in 
the interest of the depositors, and not to enforce a primary duty resting 
upon the stockholders by virtue of their substantial identity of interest with 
the corporation. 

Bills and Notes — Transfers — Illegal Consideration. — Penny Savings 
Bank v. Fitzgerald, 149 N. W. (Iowa) 497. — Held, that a negotiable note 
is not void in the hands of a bona fide holder because founded on an 
illegal or immoral consideration, unless made so by positive statute. 
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Where a statute provides that all negotiable instruments given in con- 
sideration of patented machines or patent rights shall be absolutely void 
unless they show on their face that they were executed for such con- 
sideration, they are void even in the hands of a purchaser in due course. 
Wyatt v. Wallace, 67 Ark. 575. Where a note is void because of usury, 
a purchaser for value cannot enforce it. Cousins v. Siegman, 142 N. Y. 
Supp. 348. The language of the statute decisive of this last case is "the 
court shall declare the same (usurious note) void and enjoin prosecution 
thereon." When a statute merely makes the consideration of a note 
illegal, the note is valid in the hands of a holder in due course. Bluthenthal 
& Bickart v. City of Columbia, 57 So. (Ala.) 814. Though a seller of 
a patent right who fails to express the consideration on the face of a note 
is guilty of a misdemeanor, the note is not rendered void in the hands of 
a bona fide holder. Smith v. Wood, m Ga. 221. The illegality of the 
consideration of a negotiable note does not vitiate it in the hands of a 
bona fide purchaser whether the illegal act is malum in se or malum 
prohivitum, unless the statute making the act illegal expressly or by neces- 
sary implication makes the instrument absolutely void. Gray v. Boyle, 55 
Wash. 578. 

So that in an action by a holder in due course, it is not a legal defense 
that the note was executed on Sunday or on account of a stock gambling 
transaction. Myers v. Kessler, 142 F. 730. There is no question but that 
where the statute in direct terms declares that a note given in violation 
thereof shall be void, the note is void no matter into whose hands it may 
pass. New v. Walker, 108 Ind. 365. The holding of the principal case 
is sound and represents the law under the Negotiable Instruments Law. 



Descent and Distribution — Causing or Procuring Death of Intes- 
tate. — Wall v. Pfanschmidt et al., 106 N. E. (III.) 795. — Under a 
statute which provided how property should descend on the death of an 
intestate it was held that a son who murdered his father, mother and 
brother in order to obtain their property could take an absolute title on 
the ground that the statute made no exception in such a case. 

At common law there was a rule to the effect that "No one shall be 
permitted to acquire property by his own crime." This has been held to 
prevent the taking by a murderer of the property of his victim at common 
law. Box v. Lanier, 112 Tenn. 393; Cleaver v. Mutual Reserve & Insur- 
ance Co., L. R. 1 Q. B. 147; Wharton on Homicide (3d Ed.), Sec. 665. 
In the above cases the courts reasoned on grounds of public policy; it 
was against the public interest to furnish an incentive to crime. However, 
where a state has passed a statute defining how property shall descend the 
weight of authority is that the courts cannot read in any exceptions what- 
ever ; the murderer must take by descent like any one else. The argument 
is that the statute makes nearness of relationship and not character or 
conduct the test and that when the legislature has spoken it settles the 
whole matter and the courts must conform no matter how unjust a result 
may follow. Deem v. Milliken, 6 Ohio 357 ; Ayres v. Trego City, 37 Kans. 
240; McAllister v. Fair, 72 Kans. 533; In re Carpenter's Estate, 170 Pa. 
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